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(7) Prohibition of percentage-of-con-
struction-cost and cost-plus-percent-
age-of-cost contracts (see § 35.937–1);
and

(8) Applicable subagreement clauses
(see appendix C–1, clauses 9, 17, 18; note
clause 10).

(c) The applicable provisions of this
subpart shall apply to lower tier sub-
agreements where an engineer acts as
an agent for the grantee under a man-
agement subagreement (see § 35.936–
5(b)).

(d) If an engineer procures items or
services (other than architectural or
engineering services) which are more
appropriately procured by formal ad-
vertising or competitive negotiation
procedures, the applicable procedures
of § 35.938 or of part 33 shall be ob-
served.

§ 35.938 Construction contracts (sub-
agreements) of grantees.

§ 35.938–1 Applicability.
This section applies to construction

contracts (subagreements) in excess of
$10,000 awarded by grantees for any
step 3 project.

§ 35.938–2 Performance by contract.
The project work shall be performed

under one or more contracts awarded
by the grantee to private firms, except
for force account work authorized by
§ 35.936–14.

§ 35.938–3 Type of contract.
Each contract shall be a fixed price

(lump sum or unit price or a combina-
tion of the two) contract, unless the
Regional Administrator gives advance
written approval for the grantee to use
some other acceptable type of contract.
The cost-plus-percentage-of-cost con-
tract shall not be used in any event.

§ 35.938–4 Formal advertising.
Each contract shall be awarded after

formal advertising, unless negotiation
is permitted in accordance with
§ 35.936–18. Formal advertising shall be
in accordance with the following:

(a) Adequate public notice. The grant-
ee will cause adequate notice to be
given of the solicitation by publication
in newspapers or journals of general
circulation beyond the grantee’s local-

ity (statewide, generally), inviting bids
on the project work, and stating the
method by which bidding documents
may be obtained or examined. Where
the estimated cost of step 3 construc-
tion is $10 million or more, the grantee
must generally publish the notice in
trade journals of nationwide distribu-
tion. The grantee should, in addition,
solicit bids directly from bidders if it
maintains a bidders list.

(b) Adequate time for preparing bids.
Adequate time, generally not less than
30 days, must be allowed between the
date when public notice under para-
graph (a) of this section is first pub-
lished and the date by which bids must
be submitted. Bidding documents (in-
cluding specifications and drawings)
shall be available to prospective bid-
ders from the date when such notice is
first published.

(c) Adequate bidding documents. The
grantee shall prepare a reasonable
number of bidding documents (invita-
tions for bids) and shall furnish them
upon request on a first-come, first-
served basis. The grantee shall main-
tain a complete set of bidding docu-
ments and shall make them available
for inspection and copying by any
party. The bidding documents shall in-
clude:

(1) A complete statement of the work
to be performed, including necessary
drawings and specifications, and the re-
quired completion schedule. (Drawings
and specifications may be made avail-
able for inspection and purchase, in-
stead of being furnished.);

(2) The terms and conditions of the
contract to be awarded;

(3) A clear explanation of the method
of bidding and the method of evalua-
tion of bid prices, and the basis and
method for award of the contract;

(4) Responsibility requirements or
criteria which will be employed in
evaluating bidders;

(5) The following statement:

Any contract or contracts awarded under
this invitation for bids are expected to be
funded in part by a grant from the U.S. Envi-
ronmental Protection Agency. Neither the
United States nor any of its departments,
agencies or employees is or will be a party to
this invitation for bids or any resulting con-
tract. This procurement will be subject to
regulations contained in 40 CFR 35.936, 35.938,
and 35.939.;
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